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prior to next Wednesday. If not, I’1ll be out of

the country.
COURTROOM CLERK: Wednesday the....

THE COURT: Try Tuesday the 6™. Then the 6™ would
not be -- when’s the next date after the 6™ of May
that’s available?

COURTROOM CLERK: May 17",

THE COURT: And after that?

COURTROOM CLERK: May 27°%",

THE COURT: May 27™. The 17" is probably all
right, but I'm just not sure.

MS. HENRY: I'm available for either of those days.
THE COURT: I don't want to be in a situation where
I'm unable to get here on the 17th and everybody
else is. That"s not fair.

COURTROOM CLERK: Officer Hayes is available
according to his availability, but I don’t have the
availability for Sergeant -Flindall.

THE COURT: Sergeant, you're okay, the 27®. Can we
do it the 27" then everybody? Sorry. I mean,
that’s almost two months. -

M5. HENRY: And what time.is that at, Madam Clerk?
COURTROCM CLERK: Do you know how much time is

.going to be needed?

THE COURT: No, because I don’t know what we’re
going to do. It may be short, it may be long.
COURTROOM CLERK: We could say nine o’clock, and if
we have to continue, in the afternoon.

THE COURT: 1Is there time in the afterncon if

necessary?
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COURTROOM CLERK: M'hm (affirmative).

MR. SUTTON: What's the afternoon look like?
COURTROOM CLERK: There’s nothing right now. 1In
the mefning there’s just parking matters.

MR. SUTTON: Would it not be safer to just put it
on the afternoon tier?

THE CDURT; Doesn’t matter to me. It makes no
difference. You know, if it’s one way at nine
o’clock in the morning, that's fine. Why don’t we
just do it first thing in the afternoon then
everybody....

MS. HENRY: Okay. 1Is that 1:30 then?

THE COURT: You’ll make sure, please that the —- so
that’s May 27"". Now, Madam Clerk, when will that
-- I know you can't tell me down to the day, but

when do you anticipate the transcript?
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R. v. Jack

May 27, 2010.
THE COURT: So, where are we at?

MS. HENRY: Well, for the record, last name Henry,
first initial “N”. I do appear as the prosecutor
R this afternoon. Your Worship, we are waiting your
decision with respect to a motion by my friend to
dismiss the case for -- a non-prima facie case was
made by the prosecution.

THE COURT: Insofar as it relates to

0 identification.

MER. SUTTON: Correct.

THE COURT: I'm going to dismiss your motion. I
find that there is sufficient available evidence to
verify the identity of the indiwvidual in guestion
' and we’ll proceed from there. So have you --
you've rested your case?

MS. HENRY: Yes,

THE COURT: Now it’s defence’s turn.

MR. SUTTON: Certainly. And once again, for the

% record, Your Worship, surname Sutton, 5-U-T-T-0-N,
first initial “P" appearing on behalf ﬁf the
defendant who is also present, and we're prepared
to proceed.

25
Actually, on a preliminary matter, Your Worship,
I1'd ask my friend if she intends on recalling the
investigating officer or Officer Payne at any point
in time, dealing specifically with the exclusion of
witnesses order.

30
MS. HENRY: No, Your Worship, I do not.

L.D 0087 (rav. O7-01)
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THE CQURT: Thank you.

MR. SUTTON: I can indicate the defence does intend

on calling two witnesses. I’'ll start first by
.calling Officer Jack to the stand. Sorry, Mr.

Jack. My apologies.

THE COURT: That’s all right.

MICHAEL JACK, affirmed:
EXAMINATION IN-CHIEF BY MR. SUTTON:
Q. Mr. Jack, if I can just first and foremost,

when did you begin your duties with the Ontaric Provincial
Police? |

A. Well, I started my training at the Ontario
Provincial Police Academy on August 25th, 2008. I was sworn as
a Provincial Constable on January 9, 2009 and I reported for
duty at the Peterborough detachment on January 12Z2th, 20089.

Q. And when you arrived at the Peterborough |
detachment, what was your principle duty at that point in time

when you first started?
L. Well, I was a Probationary Constable, so I was

assigned a coach officer, and we just started working together.

Q. And who was your coach officer initially?

A. It was Constable Shawn Filman.

Q. And how did that =-- how did that work out with
Constable Filman?

A. Well, from my perspective it didn’t work out
all that well. I did not feel that Constable Filman was
interested in giving his best so t¢ speak to coaching me. I
felt that that was more of a nuisance to him at the time, so I

was seated in the passenger’s seat when we were driving. Of

A5 0087 (rev. 07-01)
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course, 1 was assigned to the coach and I was -- but I felt that

even his tone of voice when addressing me was different than the

tone of voice in relation to other people, so I felt that -- as
I -—- as I learned later, I felt that I was discriminated. That
was my feeling. I like -- I like his very big personality so I

didn’t want to take any actions right away. I wanted to give it
a few months to figure out what was going on. Maybe it was part
of the. training, so I didn’t jump to cornclusions right away.

Q. You indicated that you felt that you were
discriminated, how did you come to that conclusion?

A. Well, when you feel that you’re being kind of
left out on occasion or just being subjected to differential
treatment, but especially -- or the most significant one would
be the tone of voice when it addresses you versus addressing
others, and not being really kind of looked after so to speak.

Q. Did you ever voice you concerns?

A. Yes, I did sometime in mid-spring, probably
towards the end of April I spoke with my supervisor, Sergeant
Flindall about this and I said that I don't feel I'm being
properly coached.

Q. And what was his response?

A. Well, he had knowledge of my concerns saying
that, yes, it was the result of the mismanagement of human
resources at the detachment and Constable Filman was not
supposed to be my coacﬁ in the first place, and he said he was
going to help me. He was going to speak with Constable Payne,
who was on leave at the time because of some family issues, and
when she gets back to the platoon she’s going to be my coach.

Q. Okay. So when Officer Payne returned was she

appointed as your coach officer?

kG 0087 (rev 07-01)
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A. No, she was not appointed as my formal cocach
officer, but she was supﬁose to be my go-to person.

MS. HENRY: I don’t see the relevance between the

charge and the evidence being given by the

defendant with respect to some type of feeling and
discrimination within his unit.

THE COURT: Sir?

MR. SUTTON: -With respect, if I'm permitted some

leeway, I’'m certain that will come out very

guickly.

THE COURT: As long as it comes quickly.

MR. SUTTON: Q. When did Qfficer Payne become your
coach officer, actually become active and actively involwved?

A. Well, it never really happened formally because
the -- we had -- sc in the summertime there was a spike in the
workload so they had an increase in the workload coupled with -~
so there was no time. We never even doubled up. We sat and
spoke with her a few times, maybe half an hour, 40 minutes in
total say, and give me some directions —-- so I continued working
on my own soliciting help from officers who were willirig to help
me, usually come in early or leaving late, or coming in on my
days off to study and to do the work.

Q. Did you ever have any incidents with Constable
Fayne? |

A. Yes, I did. It's not something I wish to talk
about, but on July 1st in the morning Constable Payne
reprimanded me for certain deficiencies in front of other
officers in the constable office, officer from ocur shift and
officers from the morning shift as well. I don't remember

exactly the contents of the conversation, the one-side

Lus DOBT (rev. 07-01)
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conversation, because I was in shock, but she said something

along the line that Constable Filman tried very hard and that
basically wasn’t comfortable. I don’t remember, honestly. I
was just in shock -- and anger in her voice. And then on July
18th also she called me aside in the morning and accused me of
winking at her and lcoking at her inappropriately.

THE COURT: Pardon me?

4. Accusing me of winking at her, that I winked at

her and looked at her inappropriately.

THE COURT: I'm sorry, I didn't hear. I'm not

understanding you.

A. Constable Payne accused me of winking, that I

was winking at her.

THE COURT: Winking?

A. Winking, yes. Like, looking at her

inappropriately or it wasn’t professional, and...

THE CQURT: One moment.

L. Yeah,
THE COURT: Carry on.
A. Well, I had nothing -- I had done nothing of

the kind and the only thing that came to my mind at
the time was I had at sometime involuntary winking
in my left eye, so I was just very, very -- I felt
I was harassed,

THE COURT: OCne moment,

M5. HENRY: Again, Your Worship, I cannot see where
Ehd g

THE COURT: One moment.

MS. HENEY: Yes,

THE COURT: I'm writing. Ma'am?

LG D087 (rev. 07-01)
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MS. HENRY: Again, I don't see where this
information has any relevance with respect to the
charges before the court today.
THE 'COQDRT:  ‘53r?
MR. SUTTON: Again, I would suggest very
respectively, sir, that there is relevance and it
will come to light very quickly.
THE COURT: Well, I told you once before -- I find
it interesting, I truly do, but that's not -- I'm
8 not here to find it interesting. You said once
before it was going to become clearer than it
already is, and when can I expect that?
MR. SUTTON: I would suggest within five minutes,
THE COURT: You'wve got half that time.
L MR. SUTTON: Okay. Thank you.

Q. So, this relationship with your coach officer,
did it progress into something worse or better?

A. Worse.

Q. How would you describe that?
2 A. I was constantly in a defensive position. I
was -- and I had to always justify my actions. I was
scrutinized and....

THE COURT: You were what?
i A. Scrutinized. I was like under a microscope. I-
mean, I was inefficient because I was new, I was a
rookie and I wasn't local to the area. These
officers had tens of years of experience combined
and they were born and raised in this area, which I
wasn't, so, of course, I was inefficient and took

30
-— steps and I needed help, neot harassment.

LG D087 (rav. 07-01)
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MR. SUTTON: Q. Were any formal complaints ever

lodged against you?

A. Well, yes. On Rugust 3rd Sergeant Flindall

reprimanded me in his office for mishandling a certain case, and

"Well, you know what, I've done my best. At this

point I cannot give any better output," so otherwise I was going
to contact the Ontario Provincial Police Association, which T
did and an investigation was conducted, which I was advised

later that I was being targeted. And then a series of

THE COURT: Hold on. Hold on. Heold on. I want to
hear again what you said.

A. Okay.

THE COURT: It's just -- excuse ne.

A. It's my accent. Yeah, I know.

THE COURT: I want to hear again what you said.

A. Yes.

THE COURT: ©On August the 3rd...

A. On August the 3rd...

THE COURT: ...your Sergeant reprimanded you?

A. Yes.

THE " COURT: Feor?

A. For mishandling a work-related....

THE COURT: Hold on. Words are an amazing thing.
Carry on.

A. And advised me that he was considering charging
me with this neglect of duty and insubordination as
well,

THE COURT: One moment, please. Do you know if

those charges would have been laid under the Police
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Ackt?

A. Well, they fall under the Police Services Act.
I was never charged.

THE COURT: Thank you.

A. And then....

THE COURT: OQOkay. Where are we? I mean, if
there's a picture being drawn here, I think I have
the picture.

MR. SUTTON: Thank vou.

10
Q. One final question, with respect. What was the

outcome of those complaints?
A. No, there was a complaint later filed against
me that I associated with undesirables.

Q. Okay.

h A. That was -- and I was under investigation by
the Professiconal Standards Bureau. The outcome was

unsubstantiated. There was no substance to this. Just to

discredit me.

THE COURT: One moment. Sir?

= MR. SUTTON: Q. TIf I can just switch gears for a
second. Do you recall the .events of the date in question with
respect to the allegation before the court?

A. To be honest, I remember the —-- the call, I
»s remember the officers were present, .yes, but you have to be more

specific what exactly you mean.

Q. Going back to the date in question, what was
your purpose at -- and I guess what location were you at first
and foremost. Where were you?

A. Well, it was around Smith 14th Line, I believe,

30 _
and it was a 911 call. Someone was screaming on the line

Lﬂ DO8T {rav. 07-01)
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something along the lines, "He's going to kill me. He's going
to kill me," so all of us jump in our cruisers and just drove
there like crazy, scaring the public along the way.

Q. And what happened when you got there?

A. Nothing. It was investigated. After about 20
minutes it was determined -- approximately 20 minutes, half an
hour, that it was a bogus call, and unsubstantiated call.

. So you determined that the call was

unsubstantiated, correct?

A. Yeah.

Q. What did you do ne=xt?

A. Well, we started leaving the scene. I think
there were five cruisers at the time, so two cruisers was
Constable D'Amico and Constable Morin, they headed east and
Sergeant Flindall, Constable Payne and myself headed west on

County Road 29.
Q. Okay. 2And was that the order of the vehicles

as they left; Sergeant Flindall and....

T T
4 4

A. I'm not sure. I don't remember. I know

believe I left last.

Q. Okay.

A. Because that's -- heading in separate
directions.

Q. Okay. ©So you went which direction on the 1l4th
Line? '

I went —— I was westbound.

And did you approach a stop sign?

Yes, I did.

What did you do when you got to that stop sign?

I o T

See, that's where I start being vague, but

bz 0087 (rev. 07-01)
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normally I would have stbpped, 50 I believe I stopped.
¢. I'm sorry, I didn't hear you.
A. I believe I stopped. Yeah, I stopped.
Q. You came to a stop. What did you do next?
A. And next I turned left onto County Road 289.
Q. Did you make any observations either during
your turn or prior to your turn?
A. Well, the....
THE COURT: TIs that County Road 297
A, Yes.

THE COURT: Thank you.

MR. SUTTON: I'm not familiar with the area, sir.

A. Yeah. Well, when I looked to the south in a
southbound direction -- sorry, when I looked to the south there
were no northbound vehicles coming my way and -- Sergeant
Flindall, followed by Constable Payne.

THE COURT: HNow I've just lost a whole sentence.

A. (Ckay.

THE COURT: Ycu looked south and there were no

northbound motor vehicles.

A. Exactly.

THE COURT: = What did you say after that?

A. And then there were only two vehicles heading

southbound -- south of Smith 14th Line. '

THE COURT: Yes.

A. There were vehicles approaching...

THE COURT: ©So there were no vehicles northbound?

A. No.

THE COURT: And there were two motor vehicle

southbound?

WL 0087 (rev. 07-01)
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A. The -- southbound south of the line, and there
were also vehicles approaching from the north, so
we had two cruisers southbound.

THE COURT: Those two vehicles that were southbound

were crulsers; is that right?

A. Yes. And then....

THE COURT: And what else?

A. And then there were vehicles north of line

which were heading southbound, which I

allegedly....

THE COURT: One moment. One moment. Thank you.

A. Okay.

MR. SUTTON: Q. So these southbound vehicles, how
far back from the intersection were they; do you recall?

A. No, I can't say for sure. I can only guess.

¢. In your best estimation, how far back?

A. I don't know. Fifty metres, hundred metres at
the most. Fifty metres maybé. They were slowing down.

Q. So what did you do next?

A. Well, I turn conto County Road 29, but I did not
turn into the southbound -- I didn't turn into the scuthbound
lane, I turned into the northbound lane, because it waé clear
and I accelerated, and then merged into the southbound lane
behind Constable Payne's vehicle.

Q. Did you make any observations of whether any
vehicle had to take evasive action or anything similar?

A. No, I did not.

Q. Did you hear any brakes squealing?

THE COURT: One moment.

ME. SUTTON: Sorry.

BG 0087 (rev. O7-01)
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Q. You didn't hear any brakes squealing?
No, I did not.

Q. How far in front of you would you estimate were
Officer Payne and Sergeant Flindall; do you recall?

A. No. Imean, I can't say. I'd be lying if I
did. I don't know. Just using common sense, I don't know,
maybe 50 to 100 metres ahead of me. In the range, probably. 'I
can't be sure. Some distance far away.

0. Let me just clarify this. When you made your
turn onto the county'road from the 14th Line, you turn into the
northbound lane, correct?

A. Yes. Yes, I did.

Q. .ﬁnd what happened after that? What did you do
next?

A. I just continue heading over to the detachment.
We took different routes, and when I arrived at the detachment
Sergeant Flindall advised me in his office that I was getting
charged and he was writing the traffic ticket with a smile on
his face. Then I took more calls and again this sort of stuff
and I went different route. I had to stﬁp a couple of times.
My nose was bleeding. I continued working.

Q. Were you ever made aware of —- prior to
arriving back at the detachment were you ever made aware of your

alleged viclation?

A. No. It was a big surprise to me. I was in

shock.
Q. What was the end result of your involvement

with the OFPP?

A. Well, eventually I was forced to resign. I was

dismissed from employment for not meeting basic requirements for

W3 D087 [rev. 07-01)
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my status to be changed from a probationary to permanent, but
after I was charged I was disallowed to work on my own. I was
sent for an assessment, so, my driving skills did not meet the
requirements, so....

Q. Sorry, what was that?

A, My driving skills were deemed not to meet the
requirement so I was disallowed to drive the cruiser on my own.
That was one of the things I guess that was a factor.

And who made that determination?

Well, the commanding staff.

(ORI S

And what was required after that?

A. After that I was reassigned to a different
platoon, a different coach officer and we just drove together,
but I was consistently not meeting the standards anymore.

Q. So, I'm going to ask you directly, did you fail
to yield the right-of-way to oncoming traffic that day?

A. I don't think so. I wasn't made aware of
anything until I was advised that I was charged. I didn't even
know what the charge was about. I mean, there was no accident,
there was no evasive manoeuvres taken by the -- no screeching
tires like you asked me. I mean, I lay the charge before myself
for fail to yield, but that was as a result of an accident,
actually, in two instances.

0: I beliéve you indicated you had to take a re-
evaluation course with respect to your driving:; is that correct?
A. Yes, I was sent to Kingston. Yes.

0. What was.the outcome of that?

A. Well, my driving skills were above the average
but below the OPP standards they say, so it was like five and --

six and a half, five and a half. I'm not sure. So I was--

Bz 0087 (rev. 07-01)
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missed the —— so to speak, and then....

THE COURT: You were what?

A. My driving....

THE COQURT: Your last comment, you were something
or else so to speak?

A. So to speak? It's like let's say that the QPP
standards are six and I scored five and a half.
Five would be the average. Five would be the
average driver, five and a half is what I got on
the evaluation and assessment and six was their
requirements, so I was sent for remedial driving
assessments and it was good. The driving
instructor said I was a good driver. I never got
the report. I don't have it on file, so —- that's
what they told me wverbally.

MR. SUTTON: Q. Is there anything else you'd like

to add to your evidence today?

A. Well, just some of my experiences at the

Peterborough detachment. This kind of treatment surpassed
everything I ever experienced in my life, negative-wise. 1I've
never got so harassed and belittled and humiliated like that at
this detachment before. My accent was brought up a number of

It was a negative experience.

MR. SUTTON: I have nothing further.

THE COURT: One moment, please.

MS. HENRY: Okay. '

THE COURT: One moment, please. I'll be right with

you.
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CROSS-EXAMINATION BY MS. HENRY:

Q. Mr. Jack, would you agree that there does not
have to be an accident in order for this specific charge to be
laid?

A. I don't know.

Q. You don't know? You don't know the charge that

you were charged with?
A. I know the charge I'm charged with, but I don't

know if the....
Q. Well, under the definition of that chargé does

it say that there needs to be an accident in order for this

charge to be laid?
A, I don't know.
Q. You indicated that there were vehicles at both

scuthbound and northbound, and I bhelieve that this was County

Road 29 (sic); is that correct?

A. Yeah, that's correct.

Q. Thank you. I'm sorry, County Road 23.
A. 237

Q. Yes.

A. Yes, it was County Road 23, you're right.

County Road 23 eventually turns inthCounty Road -- no, it was

County Road 23, you're right,

Q. And you indicated that there was both wvehicles
that were ahead of you in a southbound direction as well as
vehicles heading in the northbound direction; is that correct?

A, There were no vehicles heading in a northbound
direction.

Q. Well, I believe that you stated that there were

two- vehicles approximately 50 to 100 metres heading in a

kG OQOE7 (rav. 07-01)
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southbound direction, correct?
A. Yes, that's correct, southbound direction.

Q. Okay. And you indicated they were 50 to 100
metres approximately?

A. Well, at this point I can only guess.

Q. Okay. So for you to -- was there any way that
you could pull into the southbound lane and do so in a safe
manner?

A. I don't know. I can't tell you right now.

0. Well, typically when you're heading southbound,
do you typically turn into the southbound lane?

A. Well typically, yes, and -- had to -- to make
the -- if there insufficient room and you don't know....

0. Okay. So was there sufficient room for ycu to
turn into the southbound lane on this day?

A. I can't tell.

0. You were heading southbound though, correct?

A. Yes.

Q. e L S
A. Well, at the time it was a high intensity call,

I was trying to stay on my team's tail, and that's why I tried

to make it faster to....
Q0. Were you heading to another call?

Not anymore.

In fact, what was -- where were you heading?

Heading back to the detachment.

o oo P

So why was it necessary to stay on your team's

tail?
A. How long does it take for the adrenaline to get

out of the blood?

LQ.G 0OB7 (rev. O7-07)
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g. Did you not indicate that it was a bogus call
that you'd been at?

A. Yes, but we went like racing.

Q. Okay. and there were five vehicles
approximately, cruisers that were there at that time?

= A. Yes.

Q. And how long were you on scene at that previous
call? '

A. Probably 20 minutes.

Q. Probably 20 minutes. And how long did it take
you to determine that, in fact, it was a bogus call?

A, All of us were involved in the investigation,

s0.

Q. I'm SQOLYry?

n. All of us were involved in the {investigation.
We interviewsd them separately, SO —= W€ jnterviewed them then

pulled our results together and determined that thelr stories
matched and that there was no substance to this call.

Q. Okay. and so can you explain to me what the
édrenaline would have been at that point if this was -~ and
correct me if I'm wrong, this was a domestic call?

a. Well, I guess it was more of a family dispute

Q. A family dispute. can you explain to me then
how you're in such a high adrenaline rush at tﬁat point?

a. After the call or pefore the call?

. After the call.

A. I was just trying to stay with my team. We
came together, we leave together.

Q. At the detriment of other vehicles on the road?

A. There was no detriment to other vehicles.
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Q. But there was vehicles in the southbound lane,

correct?
Yes.

And you were travelling southbound, correct?

= B

Yes.

0. Do you not think that when you pulled out to
head southbound that you would affect this other traffic?

a. Affect them in which way; that they had to slow
down?

Q. Well, if yocu were -- well certainly slow down,
but if you were travelling in a southbound direction and you
seen a vehicle pulling out into the southbound -- turning left
to turn scuthbound, what would you -- what would you....

A. They were approaching an intersection. There
was sufficient distance for me to turn.

Q. No, but there wasn't because you ended up
having to turn into the northbound lane; isn't that cﬁrrect?

MR. SUTTON: Objection. Is my friend giving

evidence?

MS. HENRY: I apologize.

THE COURT: When you ask a question...

MS. HENRY: Yes.

THE COURT: ...just wait for the answer.

MS. HENRY: Q. You, in fact, had to turn into the
northbound lane, correct? '

A. Yes, I did.

Q. So would that not indicate that there was no --
it wasn't safe for you turn into the southbound lane?

A. I can't tell you right now. I don't remember.

Q. Then why didn't you turn into the southbound

laz 0087 (rev. O7-01)
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lane?
A. Well, like, again, as I said, I was trying to

catch up and that was just faster. I was trying to catch up --
I already made the turn. '

Q. Did you not indicate earlier that you had to
turn into the northbound lane in order to overcome vehicles in
the southbound lane?

A. I'm sorry. Can you repeat that question?

Q. Did you not indicate earlier that you turned
into this northbound lane in order to overcome vehicles that
were in the southbound lane?

A. They're not -- they were still north of me.
The vehicle were still north of me.

Q. But did you not say that you had to merge in in
front of wvehicles travelling in the southbound lane. ...

A. Not in the -- they were always behind me.

THE COURT: You know, I'm getting awfully tired of

listening to the both of you. |

A. They were always in front.

THE COURT: Listen to me. One will speak, one will

answer. The first one that doesn't do it right,

okay? Here we go.

MS. HENRY: Q. Did you indicate to the court that
when you turned into the northbound lane that you overcame
vehicles and merged in behind your fellow officers?

A. I did not overcame them. They were always

beh_ind me.

Q. Then why was there a need to turn into the

northbound lane?
MR. SUTTON: Objection, Your Worship. Asked and

LG 0087 (rev. 07-01)



10

15

20

25

30

20
R. v. Jack
M. Jack - Cr-Ex. by Ms. Henry

answered.

THE COURT: Sif.

M5. HEWNRY: I have no further questicons. Oh, no, I

do have one other question.

Q. You indicated that there had been a prior time
that Sergeant Flindall had had an opportunity to lay a charge
against you, correct, with respect, I believe, to you failed to
-- something to do with -- you were -- you failed to do your job
properly, as if there was something wrong with your performance?

A. He said he was considering that.

I'm sorry?
He said he was considering that.

And did he file that charge?

HOoOo o E O

No.
Q. He did not. Okay. And also you indicated to

the court that -- I believe that he was considering chargihg you
with insubordination; is that correct?
e

'Q. And did he file that charge?

A. No.

Q. And at any time was Officer Payne, was she your
== your coach on the....

A. She wasn't my ccach. She was my go-to person.

Q. Okay. '

MS. HENRY: I have no further questions. Thank

you.

THE COURT: Re-direct?

MR. SUTTON: No re-direct, subject to any questions

the court may have.

THE COURT: You may step down. Any other witness?
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MR. SUTTON: I call Cfficer Tapp to the stand,

please.

LLOYD TAPP, sworn:
EXAMINATION IN-CHIEF BY MR. SUTTON:

Q. Mr. Tapp, what do you do for a liwing?

A. I'm a Provincial QOfficer with the Ontario

Provincial Police.

Q. Where do you reside?

4. Right now at Lindsay, City of Kawartha Lakes.
Q. Do you have any specific title there?

A. I am just a general constable.

Q. Are you assigned to any specific unit?

A. In the past, yes. Right now, no.

Q. In the past what unit were you assigned to?
A. The Highway Safety Division.

Q. And what did that inveolwve?

A. Well, the Highway Safety Division is a

specialized unit within the Ontario Provincial Police, being
that the bulk of its work concentrates on the road safety. The
OPP view the Highway Safety Division as one of its top
divisions, top units, and the bulk of that —- of any officer's
work within the Highway Safety Division is to promote safe
driving and police the highways.

Q. How long have you been a police officer?

A. Twenty-four years. .

Q. Would it be fair to say that you've
investigated numercus allegations?

A. Yes. Here and with my previcus service.

Q. Where were you involved previocusly?
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L. I was with the Toronto Police Service for 15

years.
Q. What did you do with the Toronto Police

Service?
A. I spent six years as a general patrol officer,

and nine years in an investigative capacity in various units.

Q. Over the course of your career, Officer, if I
can ask, roughly how many traffic incidents have you
investigated?

4. Well, for about six months I was with the East
Traffic Unit with the Toronto Police and you have a lot of
accldents over there simply by the higher volume of wvehicular
traffic on the roadways. Within those six months I would
estimate, just those six months alone I had in the area of close
to about 500 accidents investigated. Many of them would have
been minor in detail; many of them serious, and not to mention
the numerous other collisions through the course of a general
constable's duties on the road, then one takes into account the
traffic incidents, traffic enforcement and accident
investigations upon being a member of the Ontario Provincial
Police, so it would be numerous. Numerous.

MR. SUTTON: Your Worship, at this time I'm seeking

to qualify Officer Tapp for the purposés of giving

opinion evidence with respect to disclosure that
was provided by Officer Payne and Sergeant

Flindall. I'm seeking the leave of the court for

that opinion.

THE COURT: Any comment?

MS. HENRY: I have no knowledge whétsoever of the

gentleman's gqualifications and expertise.
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THE COURT: You have no problem with accepting him
as an expert in this limited area?

MS. HENRY: In this limited area.

THE COURT: Fair enough. One moment, please.

MR. SUTTON: Certainly.

THE COURT: Let's say what the area of expertise

a - 78

MR. SUTTON: Scorry, sir, I didn't hear that?

THE COURT: What's the area of expertise?

MR. SUTTON: Dealing specifically with the incident
before the court as it relates to the
investigatiﬁn, the charge before the court and the
allegations before the court.

THE COURT: Well, I think we have to be a little
more specific. What is he being gqualified as an
expert in? |

MR. SUTTON: To provide his opinion of....

THE COURT: On what?

MR. SUTTON: The Highway Traffic Act charge under
5. 136(1) (b), fail to yield to traffic on a thrﬁugh
highway. ' |
THE COURT: So he's being asked to be qualified as
an expert on s. 136(1) (b)?

MR. SUTTON: Specifically with the charge before
the court, but more specifically.... '

THE COURT: 136(1) (b)?

MR. SUTTON: Specifically with....

THE COURT: Elements of the offence?

MR. SUTTON: That's correct.

THE COURT: That's fine with you?
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MS. HENRY: That's fine,

THE COURT: Thank you. Carry on,

MR. SUTTON: Q. Officer Tapp, have you had an
opportunity to review the disclosure provided by both Sergeant
Flindall and Officer Payne?

A. Yes, I have.

Q. And what is your determination based on that
review of the disclosure?

A. Well, quite frankly, based on my experience and
the units I've been involved with, I was quite surprised that a
particular charge as that was initiated, because one would have
-- in order to establish the elements or the faﬁts in issue for
that particular charge, would have a sole window of view and a
restricted, a rather restricted window of view, that being the
rear view mirror and a side view mirror. Many people, it's
common knowledge, when anyone operates a motor vehicle, many
vehicles, in fact, most vehicles, you have the caption on the
side view mirror, "Objects in this mirrér appear closer than

they are." For that reascon alone, coming sort of one being

- tangent or adjacent to an intersection that will give you a

broad view of the unfolding events, one has to be very leery of
laying such a charge based on the evidence of -- that is
afforded from a rear view mirror and a side view mirror. In
this particular case what I'm led to believe based on the

disclosure that I reviewed, you literally have a mini convoy of

- police vehicles. The average citizen normally is apprehensive

and concerned when they see a police vehicle approaching from a
side road or even in front of them. Here you have two vehicles
that turn. This third one turns immediately behind, feels that

there's safe enough distance to turn, but accelerates in the
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oncoming lane and gradually moves over or moves into the
intended direction of travel. Then looking at the disclosure I
see from the disclosure provided that one alleges that there was
braking involved. Well, you're a police officer. You're
travelling in tandem. There's more than enough time and it's
incumbent upon you, otherwise it would be a neglect of duty
under the Police Services Act to at leaét pull over on the side,
wait until the traffic moves and get the ideal source of view,
that being this alleged vehicle that would have been affected.
In this particular case nothing was done, so what are we left
with? My opinion, you're left with the observations of an
individual that's driving straight ahead, not with her body
turned arcund looking at the direction behind them through the
rear window, but driving straight ahead, but paying attention
while concentrating con their driving ahead, looking at a side
view mirror and a rear view mirror, albeit all of that, not for
a concentrated period of time, glimpses, and that leaves the
integrity of such a charge, in my opinion, questionable.

Q. What are the elements of the offence of s.
136(1) {b) ?

A. Well, motorists travelling in one direction or
travelling when upon entering from an intersection roadway shall
yield to traffic on the through -- on the highway, on the lane
that it's intending to turning into, any failure to do so, okay,
would constitute a breach of that other motorist's right of
travel. That charge in my career so far, 24 years, and I've
laid that numerous times, but always as a result of an accident,
because no one is able to afford accurate evidence, bécause an
officer's never there when an accident occurs, hence, the

derivatives of those observations are always from the second
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motorist, the impacted motorist or the other person involved.

In this particular case we're devoid, we're bereft of that
evidence.

Q. Based on your review of the disclosure, do you
believe Mr. Jack committed the offence before the court?

A. Absolutely not. I don't believe so. It can be
an opinion, but I don't believe so, and I stress that based on
the following comments. A mctoyist travelling from one roadway
to another will see traffic coming. When the motorist feels
it's safe to do so, will turn. If a traffic's travelling -- a
vehicle's travelling at a particular speed, and the motorist
that's making the turn feels there's encugh room, there's no
traffic coming in the oncoming lane, in the opposing lane, the
motorist might turn into the opposing lane, accelerate for the
sake of not wanting to impede the regular speed of the other
vehicle. Now, having said that, it's.much different with a
police vehicle because it's a police vehicle, and not just one
vehicle. You've got two vehicles that turn ahéad, traffic
coming. Let's say this is going east, the vehicle is going
north intending to make a left turn to go east, you've got the
lead vehicle, okay, sees two police vehicles making a left turn
and -- he not sees the thirﬂ police wvehicle right behind,
naturally that vehicle is going to slow down.

Q. Very briefly, Officer Tapp, what's your
definition of the word "yield?"

A. Yield inveolves and implies that there was an
accident that was -- that had occurred or a cellisicon, a mere --
an immediate impact. It implies an immediate impact, whether it
occurred or not. I wasn't there when it happened, but I.

specifically question-my ex-colleague, "Qkay. Well, was there
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an accident? Could there have been an accident? Did this
vehicle have to slam on their brakes, swerve out of the way to
avoid?" All that would dencote, yes, the proximity of this
vehicle to the vehicle making the turn and hence -- and hence
i establish a prima facie case. Yes, you failed to yield to the
right-of-way of that impeded motorist.

Q. We've heard today that you've had some history

with the Ontario Provincial Police?
L. Absolutely. With respect my ex-colleague over

10 g . . ' :
here. I am a visible minority. I've never been -- since I've

come to the OPP....
MS5. HENRY: If I may object, Your Worship?

THE COURT: What are you objecting to?

M5. HENRY: It's my understanding that this is

L simply to be an opinion on the exact elements of
the charge. He's now getting into a
discrimination....

THE COURT: Are we by field of expertise?

MR. SUTTON: That's correct?

o THE COURT: Okay. Qualify, testify as an expeft on
136{1) [b}7?

MR. SUTTON: Correct.

THE COURT: Where do you wish to go now, with
respect?

25
MR. SUTTON: I'm seeking to have the witness
provide his -- basically his history with the
Ontario Provincial Police with respect to any
potential prejudice that may be inveolved there.

MS. HENRY: I don't know what relevance that has on

this case, the charge before the court.
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THE COURT: Good gquestion.

MR. SUTTON: We'wve heard the evidence very candidly

of former QOfficer Jack. There was an allegation of

some prejudice and mistreatment. I submit to the

court very respectively that the potential

evidence, possible evidence of Officer Tapp would

further reinforce that.

MS. HENRY: I would note that it is just that, an

allegation, Your Worship. There's nothing that is

factual before the court. BAnd needless to say,

like I stated, it is not before the court today.

Today 1s simply a Highway Traffic Act....

THE COURT: There's so many things before the court

in this trial that it boggles my mind. I have a

few questions. You make a connection or -- have a

seat, Madam Preosecutor.

MS. HENRY: I'm sorry?

THE COURT: Have a seat. We're not going somewhere

where there's nothing to go to. You either make a

connection or you don't.

MR. SUTTON: Q. Officer Tapp, did you have a
history of prejudice with the COPP?

A. To answer that question, in all fairness, Your
Worship, the answer is yes, and when I reviewed the material
just the -- on the prima facie, just the disclosure of the
material alone, I asked myself and what stuck out in my mind is,
"Why lay this charge when even on its own there's such a prima
facie case to not even substantiate such an allegation?" But
then again, I am a visible minority and I understand the

dynamics behind this. I have been targeted by the Ontario
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Provincial Police., I have five complaints filed with the Human
Rights Commission since the time I came to the OPP. I've never
been subjected to this type of treatment in all my years, 15_
years with the Toronto Police. Five complaints filed with the
Human Rights Commission against the OPP. The Ontarioc Human
Rights Commission slated it for a five-day hearing and on day
three of the five-day hearing the OPP approached my counsel and
negotiated a settlement,. so, yes, and since I'wve been
transferred out. Since hearing of this allegation I would love
to have used my former colleague as a witness in my complaints
for the Human Rights Tribunal, however, I've since known these
two other offiﬁers —-— anyways....

THE COURT: 1I've heard all I need to hear.

MR. SUTTON: Thank you.

THE COURT: And let it be clear, that it will go to

whatever weight I choose to give it.

MR. SUTTON: Understood.

THE COURT: Not to any degree of admissibility.

MR. SUTTON: Understood. Thank you. I have

.nothiné further. Perhaps my friend does.

THE CQURT: Cross?

MS. HENRY: I just have one question.

CROSS-EXAMINATION BY MS. HENRY:

Q. Can you please just indicate and just to
collaborate, were you, in fact, present on the day that this
occurred?

A. Absolutely not,

Q. So you have no firsthand knowledge with respect

to this occurrence?
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A. No, absolutely not.

Q. So you don't know what was seen and what was

not seen through the rear view mirror?

A. No. 0Other than just what I'm gleaning from the

Q. Thank you.

M5. HENRY: I have no further gquestions.

THE COURT: Re-direct?

MR. SUTTON: Nothing in re-direct, thank you.

THE COURT: You may step down, Officer, thank you.
A. Thank you, Your Honour.

THE COURT: So, where are we now everyone? Are
there anymore witnesses?

ME. SUTTON: That's all the witnesses, Your
Worship.

THE COURT: Submissions. Are we ready for
submissions? Defence?

MR. SUTTON: Certainly.

THE COURT: You're ready?

MR. SUTTON: Certainly. Before I start speaking,
Your Worship, I just wish to refer to my notes. '
THE COURT: Qkay. Take your time. Take your time.
MR. SUTTON: Unfortunately I don't have the
pleasure of a transcript, despite the fact that I
believe the court ordered one, but I might be
mistaken.

THE COURT: You're not the only one that didn't get
one.

MR. SUTTON: Oh, thank you. The charge before the
court, Your Worship, very candidly, 136{1) (b},
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failing to yield to traffic on a through highway,
what does that require? It requires a defendant,
number one, turning onto a highway; number two,
failing to yield to that traffic. What does the
word "yield" mean? That very candidly is very
clear, that's the crux of the whole argument.
That's the crux of the whgle prosecution's case,

and the case of the defence.

You've heard the evidence of Sergeant Flindall.
He's been with the OPP for quite some time. He
indicates that he's made his turn, he's driving
down the highway and he cbserves in the rear view
mirror Officer Payne leave and turn. He estimates
the vehicles to be travelling at approximately 200
meters away from the intersecticon at that time and
he sees Officer Jack make the turn. He says the
vehicles travelling in that direction had to stop,
they had to slam on their brakes. How did he know

that? Well, he saw the nose slam down, all the

"while while he's locking through this, driving down

the highway at 80 to 100 kilometres per hour. Not
through one, but through two wvehicles. Through all

the equipment and everything.

Then we heard the evidence of Officer Payne.
Almost verbatim to Sergeant Flindall's. Almost
directly verbatim. She indicates that she makes
the turn, she watches in her rear view ﬁirror.

Qfficer Jack makes the turn. She estimates the
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vehicle to be travelling at approximately 200

metres....

Qfficer Jack -- sorry, Michael Jack takes the
stand, he gives evidence. He can't really
remember. It's gquite some time ago, but what he is
sure on is that he comes to a stop, makes a turn
after lookinq infboth directions. He sees two
police vehicles travelling southbound that way; he
sees two vehicles or three vehicles travelling.
southbound coming towards him, in terms that
there's enough room to make the turn safely,
however, not to impede traffic he turns into the
northbound lane, he travels down the highway,

accelerates and pulls into the southbound lane.

From the charge before the court, Your Worship,
very candidly, the defendant yielded to traffic. I
respectfully submit the distance isn't that
important. The distance is -- the issue before the
court very clearly, did he interfere with traffic?
Did he affect the flow of traffic? No he didn't.

We can't be certain of that.

I'm going to submit to you very candidly, the
proper charge to be before the court is fail to
drive in marked lane. He didn't do that when he

made that turn. That's now what we're faced with.

But what really has me today and had me on the
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initial trial date is the comment that Qfficer
Payne gave on the stand with respect to --
essentially indicating that she was above the law,
She didn't have te obey the law in the performance
or in the execution of her duties. So if that's
the case, Officer Jack was in the performance of

his duties, so was Sergeant Flindall.

I'm going to respectfully submit, Your Worship, the
evidence before the court, it's not a prima facie
case. There is no evidence before the court. The
best evidence -- the best evidence of any
interference with traffic, of any interference with
the flow of traffic wasn't stopped. It was let go.
Drove away down the highway, and when asked Officer
Payne indicated, "Well, I'm a police officer. My

evidence is the best anyways."

The best evidence is the evidence of the defendant
before the court who indicated that, yes, he did
loock -- yes, he did make the turn, a turn into
oncoming traffic in that lane. He yielded to the
traffic. The traffic was in the distance. He
indicated that on a conservative guess,
approximately 50 metres, 150 feet, but he felt
probably more. A minimum of a hundred metres. He
did yield to the traffic. And again, it's the
wrong charge before the court. 1It's that simple.
Those are my submissions.

THE COURT: Madam....



10

15

20

25

30

L.G D087 (rev 07-01)

34
E. v. Jack
Submissions

MS. HENRY: Your Worship, the evidence of Officer
Flindall, he specifically said that he observed the
defendant's vehicle go into the scuthbound lane and
then had to turn hard left back into the northbound
lane in order to avoid the ceollision, and I believe
he specifically said that had he not turned hard
left back into the horthbmund lane or to the
northbound lane, not back into, but inte the
northbound lane, that there would ha#e been a
collision. He wvisually cbserved this. He gavé the
eyewitness evidence that this, in fact, was the

case and was. the scenario of events.

When asked -- Mr. Jack, asked him, you know, "How
many vehicles were coming in the other direction?”

he indicated that he wasn't sure. When asked if he

—— 1f —- excuse me. Let me just loock at my notes.
Wheri he asked if -- if, in fact, he did commit the
offence, he said, "I don't think so." He didn't
say no. "He didn't say, "No, because I turned hard
into the -- or I turned into the northbound lane
initially." He just said, "I don't think so." I

believe that the evidence of Officer Flindall, that
he visually observed him pull into the north -- or
southbound lane and then pulled hard back to the
northbound lane in order not to -- to cause the

collision was, in fact, the scenarioc of events that

day.

Officer Payne has given evidence that she never
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observed him leaving from the stop sign. When her
observations were made, Mr. Jack was already in the
northbound lane. The observation of Officer
Flindall was that the wvehicles that were coming in
the southbound lane had to hit their brakes and he
visually observed the front end of their vehicles
take a nosedive,'which indicated to him that they
had to hit their brakes. They seem to say that
it's due to the fact that it was a police wvehicle
pulling out. There had already been two police
vehicles that had pulled out before that, so,
chances are 1f you're to assume that the reason
they're hitting the brakes is because they've seen
a police vehicle, I would suggest to the court that
that had already been done when the first two

police cruisers had pulled out.

When asked, Officer Jack, was he in a hurry, was he
on his way to another call and he said no, that he
simply was trying to catch up to his fellow
officers, and when asked if he was catching up to
go somewhere specific, it was simply back to their
station, so if's not like they were in a race where
he decided he was going to pull cut, take the
northbound lane and pull in as he seems to be

giving as his scenario of events.

Both officers indicated, and specifically Officer
Flindall indicated in his evidence that he had no

obstructions between his observation of Officer
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Jack's vehicle and his position. That he cobserved
this. Mr. Jack seems to try to give the impression
that there was some type of racist pursuit here,
but I would suggest to the court, even under the
evidence of Mr. Jack, that there were two previous
opportunities for Mr....

THE COURT: What race? I don't even know what race
he is?

MS. HENRY: I don't know either, Your Worship.

THE COURT: Oh, forget it then.

MS. HENRY: I'm just stating that there were two
previous occasions that.... |

THE COURT: Move on.

MS. HENRY: Very well.

THE COURT: "I don't see any race.

MS. HENRY: I don't either. I would state, Your
Worship, that we believe that we have a prima facie
case, that the officer gave clear, concise evidence
of hié observation. Part of that ewvidence was
corroborated by another officer who was on scene.
My friend seems to indicate that Officer Payne
thinks that she's above the law and I believe that
stems back to the conversation with respect to her
using her telephone rather than using her radio
that was in the car, and I believe that she simply
said that as an officer that she was exempt from
the rules with respect to being able to use her
phone while in a motor vehicle. I don't believe
that at anf point that she states that she was

above the law, and I don't believe that the
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evidence would see it that way either.

Your Worship, I believe that we have a prima facie
case. I believe that —- just that. Thank you.
THE COURT: Okay. Obviously, we're going to have a
transcript, and -- we're going to all have a copy
of it this time, and -- pardon me. When is an
appropriate time for all of us to come together
again? I guess my schedule may be the worst of

all. When would we normally, Madam Clerk, come

back?

THE COURT: August 12, defence?

MR. SUTTON: Yes, I'm available.

THE COURT: August 12 it is. Courtroom 4, August
12, 2010, 9:00 a.m. Thank you.

--- ADJOURNED.
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August 12, 2010
MR. JARVIS: Good morning, Your Worship.

THE COURT: Good morning, Mr. Jarvis.

MR. JARVIS: Your Worship, Number 22 on the docket,
= Michael Jack, is a matter that you are seized with.
I don't know if you're prepared to deal with that
matter now or not,

THE COURT: BSure.

MR. JABVIS: All the parties are here.

COURTROOM CLERK: Could the parties identify

themselves for the record?

10

M5. HENRY: Yes, good morning, Your Worship. For
the record, last name Henry, first initial "N"
appearing as the municipal prosecutor with respect
to this matter.

15 MR. SUTTON: And for the record, Your Worship,
surname Sutton, 35-U-T-T-0-N, first initial "p"
appearing on behalf of Mr. Jack.

THE COURT: Mr. Jack is here?

MR. SUTTON: He is not.

IHE COURT: Just bear with me, everybody,

[
—
Tt
(T

=

20

ot
oy
m

right with you. A trial commenced here in
Provincial Offences Court in the County of
Peterborough on the 1st day of April, 2010. That
trial concerned the laying of a charge under s.
136(1) (a) of the Highway Traffic Act of the

25 Province of Ontaric of fail to yield to traffic.
The charge was laid against a Constable Michael
Jack, at that time an officer working out of the
OPP, Peterborough detachment. Officer Jack was
charged under s. 136(1) {(a). That charge was
failing to yield to traffic on a through highway to

30
which, as I said, under s. 136{(1)(b)l, I just want

ars DO&T (rev. 07-01)
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to make sure of our -- no (1)({a). Officer Jack was

charged. He pled not guilty.

The first witness was Sergeant Robert Flindall, and
Sergeant Flindall testified that he was the
supervisor on the day shift. He testified that
they all were attending -- an Officer Payne,
Sergeant Flindall and Officer Jack were attending a
domestic-type matter on the 1l4th Line, Smith

Township.

After they had been there some time they had
determined as officers that it was not an emergent
call, and they left. Sergeant Flindall was leading
followed by Officer Payne, who in turn was followed
by QOfficer Jack.

They were westbound, as I understand it, on the
14th Line of Smith and Officer Jack, when he
reached the Peterborough County 23 road stopped and
looked both ways and then turned southbound or left
and proceeded on County Road 23.

Sergeant Flindall indicated that he looked in his
mirror and that he noticed Officer Payne had alsc
turned southbound as well. He added that it was
safe for her to do so. He loocked in his mirrer and
Officer Jack started to enter the intersection and
in his opinien it would have been unsafe for
Constable Jack to pull out.

The sergeant locked in his mirror and saw that

there were four southbound motor vehicles, Officer
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Payne's and there others. Officer Jack did turn
out into the intersection, turned left and caused
the lead civilian motor wvehicle to brake hard and
Jack had to turn hard back into the northbound
lanes to avoid a collision as he continued

travelling in the northbound lane.

Other motor vehicles did not have to take to the
ditch, if you will, to avoid a collision. Did not
have to. Officer Jack was in the northbound lane
for two to three hundred metres according to
Sergeant Flindall before he could get back into the
southbound lane. Southbound traffic was about a
half a kilometre north of the intersection when the
sergeant was at the intersectien himself. The
sergeant returned to the police station, dealt with
other matters, and at approximately 12:15 p.m. he
gave Officer Jack a ticket for failing to vield to
traffic under s. 136(1)(a). Officer Jack had been
-— I believe there had been a relationship between
the two officers. One had been a probationary

officer under him.

Officer Payne was behind Sergeant Flindall and did
not see Officer Jack pull up and stop at the stop
sign at the 1l4th Line of Smith and Feterborough
County Road 23. He believes he remembers that the
individual stopped behind Officer Payne.

Under cross-examination Sergeant Flindall testified
that the civilian motor wehicle that was in
question at first that was northbound was four to

five hundred metres north of the intersection when
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he was at the intersection himself getting ready to
turn. Under cross-examination he testified that
there's a cage in his motor wvehicle, there are rear
deck lights mounted, but that he had a clear view
to the rear, and that he was able to see things
through, not only his own vehicle, but Officer
Payne's motor vehicle that was behind him as well.
He could see quite clearly through the two of them
to Cfficer Jack's motor vehicle. He testified that
there was a period of from ten to fifteen seconds
that Officer Payne's motor wvehicle was behind his.

The relevance of that escapes me.

Cfficer Jack, he testifies, not Officer Jack, but
under cross-examinaticn, Sergeant Flindall, that he
pulled out, in his opinion, in his conversation
with Officer Payne, she contacted him to see if
Sergeant Flindall had seen Officer Jack make his
alleged turn. Officer Payne called her sergeant.
She was right behind him. She called him on her
cell phone and the officer stated to her sergeant
that she was able to watch the merging traffic
behind her. While using his interior mirror he
could see both police motor vehicles behind him and
he could see that when Officer Payne pulled out
there was some 200 metres between the other
vehicles and the intersection, and those were
cbservations of that. He made cbservations through

his left mirror and his inside mirror.

He returned to the station. As he had earlier
testified Officer Payne was at the station as well.

He was asked why it had taken some seven hours to
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lay the charge against Officer Jack and there
really was no direct answer, although there was
some indication that Officer Jack was out
performing other duties for the balance of that
day. There was nc re-direct examination by the

prosecution.

The second witness was one Officer Jennifer Fayne,
Officer Payne made notes 20 minutes after the
incident at the station. She referred again to the
call that the three of them had made at the private
dwelling on the 14th Line of Smith at about 10:54
that morning. She herself was westbound on the
14th Line approaching Peterborough County 23. She
was following her sergeant, and in turn she was
followed by Officer Jack. She approached the
intersection and the sergeant made a left-hand
turn. She made a safe left-hand turn as well. The
southbound traffic was 200 to 210 metres west of
the intersecticn before she made her left-hand
turn, and she saw southbound three other motor
vehicles coming. She made the left turn. She in
her mind determined that there was no way Officer
Jack could make it. She looked in the mirror and
saw Officer Jack as there were northbound vehicles

coming by.

There was one southbound motor vehicle, she
testified, that was right at the intersection when
Cfficer Jack turned left and had to turn into the
northbound lane. Officer Jack eventually pulled in
behind her. When Jack pulled out the southbound

motor wvehicle was almost right beside him. She saw
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all of these events in her rear wview mirrer. She
didn't see Officer Jack leave the stop sign. In

her opinion his manoeuvre caused a danger.

She testified that she called her sergeant on her
cell phone because she was shocked and in
disbelief. Under cross-examination she testified
that the sergeant made his turn. She coculdn't
estimate how far he was from the other motor
vehicles. The time between the sergeant's turn and
hers would have been, she estimated, ten to fifteen
seconds. She estimated the speed of the motor
vehicles coming in that direction southbound as
being B0 kilometres per hour. She estimated she
had more than enough time to make the turn. She
testified she'd been an officer for 11 years. She
testified that her motor wehicle as well had a cage

and lights, et cetera, on the rear and on the back.

She testified when she was asked that she had not
stopped the other motor vehicles who were present
at that time, the vehicles that were also
southbound, so that she might be able to get the
best evidence of the charge that was laid against
Officer Jack because she testified that was the
sergeant's job. Officer Payne stated that they
were also getting best evidence as they were police
officers. We were getting best evidence from them

because they were police officers.

Officer Payne did not recall any of the other three
motor vehicles as to their descriptions, et cetera.

Officer Payne was asked, "How did you determine
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that the motcr vehicles had toc slow down because of
the alleged manceuvres by Officer Jack™ her answer
to that was that she did not see 0Officer Jack make
his turn. "Did you see him turn inte the
southbound lane?" she was asked, and she testified,
"Yes." Officer Payne was asked, "Why did you not
notify the police by use of the police radio as
oppcesed to a cell phone?" Her answer was, "I don't

know why."

The following question was put to Officer Payne,
"Cell phones were being discontinued at that time,
the use of cell phones was being discontinued at
that time. It would have appeared to have been a
policy of your police force. Why did you use it
while driving?" The answer by Officer Fayne was
that, "It was before the law was in existence and
police officers are exempt from the law." At that

point the Crown chose to rest its case.

The court was then presented with a motion from the
defence that the court should consider a motion of
non-suit and a directed wverdict of not guilty based
on the fact that a prima facie case had not been
established.

The motion indicated that the first witness,
Sergeant Flindall, did not prove the identity of
the charged person. Secondly, he indicated that
there was no evidence that the defendant was
cperating a motor vehicle in the northbound lane.
Cne could surmise, but there was no evidence

presented to the court that this, in fact, was
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happening or had happened, et cetera.

In due course on the 27th day of May I ruled that
the motion for non-suit had not been made ocut and
that in my opinion there was sufficient evidence to
continue Officer Jack, and so we continued on on
the 27th day of May.

At that point the Crown had rested their case and
defence opened their case by calling the defendant,
Officer Michael Jack. Officer Jack indicated that
he had started his career here on August the 25th,
2008 and he was sworn in on January the 29th. He
worked with a probaticnary officer and a coach
officer for a while. That it had not worked out
well. He felt, and this was his evidence on the
stand, that he had been discriminated against, left
out of many things, and because he spoke in his
cpinion, a different voice, his English. I believe
Officer Jack was South African or something of that
nature, but he spoke, not different grammar, but in

a different manner.

There was a statement made in the evidence that
Officer Payne never became his coach officer, and I
couldn't verify that from what I had heard, whether
there was an indication that she was going to be
his coach cofficer. Nothing hinges on it in any

event.

He testified that on the 1st of July, 2009 Officer
Payne reprimanded him in front of ancther office or
officers. He testified that on the 18th day of

July, 2009 Officer Payne accused him of winking at
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her and said it wasn't professional, and he
testified that he had done nothing at that time.
That he had an involuntary movement in his eye and
that he was being harassed and he felt that he was

being constantly scrutinized.

There was another incident where the sergeant
reprimanded him for some item and the sergeant told
him that he was considering charging him with
neglect of duty and insubordination under the
Police Act. The reality was, he was never so
charged. He testified that there had been a
complaint that he associated with undesirable
people. The complaint was unsubstantiated and
after it had been spoken to he never heard of it

again.

And all of those things are interesting to hear and
look at, but they have absolutely nc bearing on

what we're here to do.

On the date of the incident, and this is direct
evidence of Officer Jack, he was called along with
the other officers to the 14th Line of Smith on a
911 call. He testified that after 20 to 30 minutes
it was determined to be a not serious call. There
were five cruisers and they started to leave the
scene. Sergeant Flindall, Officer Payne and
himself headed westbound. He was the last one in
that line. He went west on the 14th Line and, of
course, he believes he stopped and there's
incidentally no evidence to the contrary. He

believes he came to a complete stop at the 14th
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Line and Peterborough County Rocad 23. He believes
he came to a complete stop. In all the other
evidence there is no evidence in any way, shape or
form, relating to the stop sign at the 14th Line

. and County Road 23, other than an acknowledgement

that no one saw it or was locking at it.

He turned left on County Road 23, as did the other
two officers. He testified that he looked and

ks there were at that time no northbound motor
vehicles. There were two southbound vehicles, both
cruisers, and a vehicle well north of the l4th

Line, which was southbound.

He testified that the southbound motor wvehicles

15 were about 100 metres at his best guess. He turned
onto Peterborough County Road 23 and merged into
the southbound lane. He noticed no motor vehicle
southbound take any evasive actions as a result of
his turn. He could not estimate how far Sergeant
Payne was ahead of him. Maybe 100 metres, but not
= closer. He continued to the detachment and the

sergeant advised him that he was to be charged.

He was never told of his situation prior to his
arriving at the detachment. Eventually he was

25 dismissed. He didn't believe he failed to yield
the right-of-way to oncoming traffic. After
training for driving, and now it was not clear in
the evidence to me, whether this was driver
training at that time or prior to that time.
Again, nothing really hinges on it, but he did

30
testify that on that driver training sponseored by

B.C O0ET (rev. 07-01)
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the OPP five was the average that most officers
scored. He scored 5.6 and 6.0 is the OPP standard.
He then went for additional training and testified
that he did guite well. He testified that he felt
he had been harassed, humiliated, and that his

accent had been brought up many times.

In cross-examination he testified he was going to
the detachment. He testified that there was no van
southbound in that lane, that the motor vehicles
were northbound. He testified that the sergeant
had told him he was considering laying a charge
against him, but that he didn't.

The defence then called an Officer Lloyd Tapp from
the OPP in Lindsay, and Lloyd Tapp was in highway
investigations, Safety Division working road
safety, 24 years an officer. Investigates numerous
events. Fifteen years with Metro Police. Probably
investigated some 500 events over that period of
time. He has been gualified as an expert witness
many times, especially in dealing with the elements
of the offence of 136{1}{a] and (b).

He felt that the disclosure, et cetera, had not
been complete, and given the evidence that we have
heard, he felt that the charge as laid was

inappropriate.

In cross-examination the cross-examination
essentially from the prosecutor said, you know,
asked a simply question, "Were you present at the

scene," et cetera, the scene of the alleged
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offence, and, of course, the answer was no.

So ended the trial. The prosecution made their
submissions and essentially saying that the officer
was guilty as charged, and the defence made their
submissions. And now it's time for me to make my

submissions.

Well, it's a very interesting thing. There are
elements in the evidence that I have heard that
cause me some concern. One of them is the, I guess
for want of a better word, the lack of exactness in
the evidence proffered, and it's taken us some time
in this trial to get to this peint, and I take my
share of the responsibility, but the best evidence
a5 to what took place at that intersection and on
County Road 23 stayed on that road forever that
day. No way could one say the best evidence had
been captured. Maybe the only thing that failed to
be carried out was the stopping and the
interviewing of the people who, if the allegaticons
are correct, had been placed in danger by the
actions of the third car pulling out. But
certainly the evidence as given by the two
officers, requires a most precise skill and I
certainly don't possess it, but it's important
sometimes, and this is one of those times. The
ability to view things in their proper context, in
addition to when you're driving and looking through
cages and lights and hopefully not right side
mirrors as opposed to left side mirrors, all kinds

of things like we all know about.
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All of the other behavicural items that are part of
this trial are none of my business. It's something
for other people to deal with, but what we're
concerned with is whether or not Officer Jack broke
the law by failing to yield to oncoming traffic and
stopping. Stopping and then failing to yield to
cncoming traffic at the 14th Line of Smith Township

and Peterborough County Road 23.

I do not feel there is enocugh evidence to
substantiate a conviction. I truly don't. Because
of some of the ancillary things that became part of
the evidence, I'm taken into the case of E. v.
W.D., and there are two times when you must acguit.
One is if you believe the evidence of the defence
or the prosecution. The second time is, even if
you may not believe all of that evidence as given
by the defence, if at the end of the consideration
of that evidence you still find, not only doubt but
a reasonable doubt, as to whether or not you can
come to a decision of guilt, obviously, you must

acquit.

As well where credibility is an issue for whatever
reason, in this instance, because of the peculiar
nature of the evidence and its lack of precisicon
then I must first resolve that issue of cradibi Iity
beyond a reasonable doubt before I can turn my mind

to a finding of guilt or not guilty.

Based on all of the things I have just said I am in
no position to resolve the issue of credibility., T

found myself thinking, "I'm going to go find a road
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and measure twe and three hundred metres,” and I
thought to myself, "Well, that’s not my job." My

job is to listen to the evidence as presented.

In any event, I am unable to find Officer Jack
guilty beyond a reasonable doubt and the charge
against him is dismissed. Thank you both very
much.

MS. HENRY: Thank you.

MR. SUTTON: Thank you.

-—— ADJOURNED.
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